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PER CURI AM

James Brown pled guilty to one count of possession with
intent to distribute cocaine base, in violation of 21 U S C
8§ 841(a)(1) (2000), and one count of sinple assault on a federal
officer, inviolation of 18 U .S.C. § 111(a)(1) (2000). He appeals
his sentence. W affirmBrown’s conviction, vacate his sentence,

and remand for further sentencing proceedings in light of United

States v. Booker, 125 S. C. 738 (2005), and United States v.

Hughes, 401 F.3d 540 (4th CGir. 2005).

On appeal, Brown contends that the district court erred
in including in the quantity of drugs attributed to him drugs
menti oned i n non-i muni zed, post arrest statenents that he nmade to
state |l aw enforcenent officers prior to the date of filing of the
federal charges of which he was convicted. He argues that U.S.

Sent enci ng Gui del i nes Manual 8§ 1B1.8 (2003), mandates that the drug

guantities he disclosed to the state |law enforcenent officers
shoul d have been excluded from his relevant conduct because his
di scl osures were made pursuant to a plea agreenent.

Brown has also filed supplenental briefs in which he
asserts error in his sentence based upon the United States Suprene

Court’s opinions in Blakely v. WAshington, 124 S. C. 2351 (2004),

and United States v. Booker. Specifically, he asserts error in the

judicial fact-finding enployed by the district court judge in

addi ng rel evant conduct of 524. 1375 grans of sel f-di scl osed cocai ne



base wei ght onto the convicted anount of cocai ne base, which was
only .12 grans, which had the effect of increasing his sentencing
range under the Guidelines fromfifteen to twenty-one nonths to
235-240 nonths’ inprisonnent. He further asserts error in the
district court’s enhancenment of his base offense level on the
assault charge from six to nine, with an attendant increase in
Quidelines range fromtw to eight nmonths to eight to fourteen
mont hs’ inprisonnent. The United States has filed a suppl enenta
brief in which it states that it does not oppose Brown’s
resent enci ng. We review factual findings nade by the district
court for <clear error, while legal interpretations of the

CGui del i nes are reviewed de novo. See United States v. Blake, 81

F. 3d 498, 503 (4th Gr. 1996); United States v. Daughtrey, 874 F.2d

213, 217 (4th Gr. 1989).

It is clear that the district court sentenced Brown based
on the then-existing | aw under whi ch application of the CGuidelines
was mandatory. In |ight of the Suprenme Court’s decision in Booker
and this court’s decision in Hughes, we find that the nandatory
application of the Guidelines in this case was plainly erroneous.
Hughes, 401 F. 3d at 547-48.

Accordingly, we affirm Brown’s conviction, vacate his
sentence, and remand for further sentencing proceedings in |ight of
the standards articul ated i n Booker and Hughes. W dispense with

oral argunent because the facts and Ilegal contentions are
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adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART




